
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

 

CIVIL DIVISION 

 

PETER A. MILLER and     : 

KAREN CARRANO-MILLER,   : 

Plaintiffs,   : 

v.     : 

: 

KENNETH D. SHIFFERT,    : 

Defendant,   : 

v.     : NO. C-0048-CV-2005-0158 

: 

IKO MANUFACTURING, INC.,   : 

Additional Defendant, : 

v.     : 

: 

KENNETH GRUBE d/b/a FOUR K.   : 

CONTRACTING,     : 

Additional Defendant. : 

:  
 

ORDER OF COURT 

 

AND NOW, this ____ day of January 2009, upon consideration of Defendant IKO 

Manufacturing’s Motion for Summary Judgment, the same is hereby DENIED, as set out more 

fully below in the attached Statement of Reasons. 

STATEMENT OF REASONS 

Statement of Facts 

On March 16, 2001, Plaintiffs hired Defendant Kenneth D. Shiffert to construct a home 

for them at 357 Beaver Run Drive, in Nazareth, Pennsylvania.  Defendant Shiffert subcontracted 

the installation of roofing materials to Additional Defendant Kenneth Grube, d/b/a Four K 

Contracting.  Grube purchased asphalt shingles from the manufacturer, Defendant IKO 

Manufacturing, Incorporated (“IKO”).  The shingles were covered by a limited warranty. The 
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home was completed in November 2001.  As set forth in the Complaint, “in early 2002 . . . 

shingles in various locations on the roof began to peel back, separate and blow off.”  Complaint 

at ¶ 7.  Plaintiffs notified Defendant Shiffert of the same in February 2002 and Defendant 

Shiffert contacted Additional Defendant Kenneth Grube d/b/a Four K Contracting (“Defendant 

Grube”) to replace the missing and cracked shingles. The problem recurred several months later, 

and the same course of action was taken.  Subsequently, there was a third round of repairs. 

Plaintiff filed a warranty claim with IKO on November 17, 2003, to which IKO responded on 

December 18, 2003 with an offer to settle the matter for a sum of FOUR HUNDRED 

THIRTY-TWO DOLLARS ($432.00).   

On January 7, 2005, Plaintiffs filed a Complaint in this Court alleging a claim of breach 

of contract and contractor’s warranty, and an Unfair Trade Practices and Consumer Protection 

Law (UTPCPL) claim against Defendant Shiffert.  On March 3, 2005, Defendant Shiffert filed a 

complaint joining Additional Defendants Grube and IKO. On December 22, 2005, Plaintiff filed 

a praecipe for arbitration in the matter.  On April 28, 2006 the arbitration panel entered an award 

for Plaintiffs in the amount of Twenty Thousand Dollars ($20,000.00), and on May 12, 2006, 

IKO filed an appeal therefrom.  On July 25, 2006, the matter was called for trial.  IKO failed to 

appear.  The Court entered an Order dismissing their appeal and reinstating the arbitration 

award.  IKO then filed a petition for a new trial, which was denied by an Order of Court filed 

June 13, 2007.  On June 27, 2007, IKO filed a notice of appeal therefrom to the Superior Court, 

which resulted in a reversal of the Court of Common Pleas decision.  

On October 24, 2008, IKO filed the present motion for summary judgment.  The matter 

came before the Honorable William F. Moran via the argument list of November 28, 2008.  The 
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briefs having been received by the Court, the matter is now ready for disposition. 

Standard of Law 

A motion for summary judgment may only be granted when it is apparent from the entire 

record, inclusive of pleadings, depositions, affidavits,  answers to interrogatories and 

admissions on file,  that there exists no genuine issue of material fact in the case, and thus the 

movant is entitled to judgment as a matter of law.  PA.R.CIV.P. 1035(b).  In considering such 

motion, the Court must view the record in the light most favorable to the non-moving party, and 

must resolve all doubts in favor of the non-movant.  Id.  Summary judgment should only be 

granted upon an “evidentiary record that either (1) shows the material facts are 

undisputed or (2) contains insufficient evidence of facts to make out a prima facie cause 

of action or defense.”  Rabutino v. Freedom State Realty, Co., 809 A.2d 933 (Pa. 

Super. Ct. 2002). 

Discussion 

As the basis for the present summary judgment motion, IKO urges that (1) it cannot be 

held liable for any claim under the UTPCPL, as neither Plaintiffs nor Defendant Shiffert qualify 

for protection under the act; and (2) it is insulated from any claims of breach under the limited 

warranty for Plaintiff’s failure to file any claim or suit until after the time frame set by the 

warranty.  IKO also claims protection from Plaintiff’s claims on the basis that they exceed the 

scope of the warranty.  Finally, IKO asserts that they cannot be held liable as they have already 

complied with the terms of the warranty. 

IKO bases its’ standing argument on the fact that Additional Defendant Grube was 

Defendant Shiffert’s roofing subcontractor on the construction of the Miller’s home.  Grube 
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purchased the shingles from IKO, and installed them.  Given the chain of events, IKO contends 

that neither Plaintiffs, who asserted the initial UTPCPL claim against Defendant Shiffert, nor 

Defendant Shiffert, who asserted the claim against IKO via a complaint in joinder, have the 

necessary privity with IKO to support a claim.   Defendant contends that to establish a private 

right of action under the UTPCPL, a plaintiffs must purchase goods or services directly from a 

defendant, and there is no protection for the person who makes such purchase purely for business 

purposes.  See Balderston v. Medtronic Sofamor Danek, Inc., 285 F.3d 238 (3
rd

 Circuit 2002).   

The responding parties, Plaintiffs and Defendant Shiffert, argue that under Pennsylvania 

case law, the privity requirement of the UTPCPL shall be broadly interpreted.  See Valley Forge 

Towers South Condominium v. Ron-Ike Foam Insulators, Inc. & Mameco Int’l., Inc., 574 A.2d 

641 (Pa. Super. Ct. 1990).   In Valley Forge, Plaintiff Valley Forge Towers South Condominium 

Association contracted with Defendant Ron-Ike Foam Insulators for the installation of a roofing 

system that Ron-Ike purchased from Defendant Mameco.  When the roof began to leak, the 

plaintiff filed suit against Ron-Ike and Mameco.  While not in direct privity with Mameco, the 

Superior Court determined that the Plaintiffs had standing to bring a UTPCPL claim on the basis 

of the warranty issued directly from Mameco to Plaintiffs.  While IKO recognizes the fact that 

direct privity is not a necessary predicate to bringing a claim under the UTPCPL, IKO argues that 

the present case is distinguishable from Valley Forge.  IKO points out that in the present case,  

Plaintiffs sued Defendant Shiffert, who in turn filed a complaint joining IKO and the remaining 

additional defendant.  It is Defendant’s  contention that this chain is too attenuated to support a 

claim by either Plaintiffs or Defendant Shiffert to establish privity, as a plaintiff must have some 

minimum contacts with the defendant in order to establish a cause of action under the UTPCPL.  
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See Katz v. Aetna Casualty and Surety Co., 972 F.2d 53 (3
rd

 Cir. 1992).    

 In Katz, the plaintiff, a passenger in a vehicle involved in an automobile accident, filed a 

UTPCPL claim against Aetna, the driver’s insurance company.  Id.  Defendant challenged 

plaintiff’s standing to bring the claim, and plaintiff cited to Valley Forge to support the same.  

Id.  When the case came to the Third Circuit Court of Appeals, the Court ruled that plaintiff did 

not have standing. Id. at 57.  In coming to that determination, the Court cited the absence of a 

transaction of any kind between plaintiff and defendant.  Id.  Indeed, plaintiff had not purchased 

or leased a good or service, either from Aetna directly or anyone in connection with the company. 

 In analyzing the Katz case in light of Valley Forge, the Court was careful to point out that the 

warranty issued by Mameco was issued directly to plaintiffs.  In the present case, IKO raises a 

privity defense on the theory that Plaintiffs are not purchasers of their product under the 

UTPCPL.   

Plaintiffs purchased IKO’s product, albeit not directly from IKO, and they have properly 

alleged fraud with respect to the quality of the product and the scope of the warranty.  In 

determining whether or not the Plaintiffs have standing to assert a UTPCPL claim against IKO, 

we first turn to an examination of the contacts between the parties.  Pursuant to Paragraph 

Twelve (12) of the Construction Agreement between Plaintiffs and Defendant Shiffert, “[a]ny 

extended warranties from manufacturers shall be passed through to owner to the extent the same 

are assignable.”  Upon examination of the IKO limited warranty, the Court notes that it speaks 

in terms of the original consumer-purchaser as being the property owner, and makes certain 

provisions for the transfer of the warranty to subsequent property owners.  The Court also notes 

the parties’ course of conduct.  Specifically, Plaintiff filed a claim with IKO, and in response, 
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IKO dealt directly with Plaintiffs without raising a privity defense.  In light of these factors, the 

Court finds the relationship between Plaintiffs and IKO sufficient to support Plaintiff’s standing 

to assert a UTPCPL claim against them via Defendant Shiffert’s Joinder Complaint.  

Accordingly, IKO’s motion for summary judgment on the basis of standing is hereby DENIED.  

In further support of the present summary judgment motion, IKO asserts Plaintiff’s 

failure to plead the elements of fraud necessary to a UTPCPL claim.  Specifically, IKO contends 

that “nowhere has it been alleged that IKO engaged in fraud or deceptive business practices.”  

IKO’s Reply Brief at 2. The initial claim was set forth against Defendant Shiffert, and is properly 

pled against him, alleging a failure to honor the warranty and the substandard quality of the 

roofing shingles.  The claims against IKO arise from Defendant Shiffert’s Joinder Complaint 

wherein he avers facts sufficient to establish the liability of IKO as an Additional Defendant.  

Thus, the Court finds that the record is sufficient for a jury to find a breach of the UTPCPL and 

to hold IKO liable for the same.   

Defendant’s final argument in support of summary judgment is that it is shielded from 

liability by the terms of the warranty on the product.  As a threshold matter, IKO claims that it is 

insulated from any claims of breach under the limited warranty for Plaintiff’s failure to file any 

claim or suit until after the time frame set by the warranty.  The warranty states that all claims 

thereunder must be filed within thirty (30) days of discovery, and that all causes of action for 

breach of warranty shall be brought within one year or accrual.  Upon consideration of IKO’s 

argument in this regard, the Court finds that IKO waived the timing requirements of the warranty 

when it offered Plaintiffs recovery on their claim.  IKO also claims protection from Plaintiff’s 

claims on the basis that they are not covered by the warranty.  IKO argues that the warranty is 
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limited to manufacturing defects resulting in leaks, and that the deposition testimony of Plaintiff 

Peter Miller established the fact that the roof never leaked.  Finally, IKO asserts that they cannot 

be held liable as they have already complied with the terms of the warranty by offering Plaintiffs 

compensation. 

In response, Plaintiffs and Defendant Shiffert assert that several issues of fact remain 

surrounding IKO’s limited warranty, thereby barring a grant of summary judgment.  Upon a 

review of the record, the Court notes that several areas of disagreement exist between the parties 

as to the scope and effect of the warranty.  In light of the foregoing, the Court finds that 

Plaintiffs have sufficiently stated a prima facie case of their UTPCPL claim, and the same is 

properly asserted against IKO.  The Court further finds that disputes of material fact exist with 

respect to the scope and effect of the warranty pursuant to which IKO asserts protection from 

liability.  Accordingly, IKO’s motion for summary judgment is hereby DENIED. 

 

BY THE COURT: 

 

__________________________________________ 

WILLIAM F. MORAN,           

 J. 


